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SUMMARY 
 
The Council receives regular updates on new and changes to legislation, policy and 
guidance as well as relevant case law.  Those that are most applicable to the 
Planning Committee in the determination of planning applications are summarised 
and presented for Members information.   
 
In recent months, there has been 1 case of particular interest: R. (Tate) v 
Northumberland CC [2018] EWCA Civ 1519.  The case is summarised below. 
 
 

 

RECOMMENDATIONS 
 
That Members note the report and have consideration to the cases as necessary in 
their decision making. 
 
 

 

REASONS FOR RECOMMENDATIONS 
 
To reduce the risk of a decision being made unlawfully without consideration of recent 
cases.   
 
 

 

ALTERNATIVES CONSIDERED 
 
None. 
 
 

 

B   O   S   T   O   N 
  B O R O U G H  C O U N C I L  

 

 

 



 
REPORT 
 
1. R. (Tate) v Northumberland CC [2018] EWCA Civ 1519 
 
1.1 The following is a synopsis of the case. 

 
1.2 This case relates to a proposal to build a new house on a plot of land.  The 

challenge was brought by an objector [the respondent].  The question for the 
Court was “Did a local planning authority, when granting planning permission for 
the construction of a dwelling-house … err in law in failing to provide reasons 
for its conclusion that the development would be "limited infilling", contrary to 
the view of an inspector in a previous appeal decision?”   

 
1.3 The site had a long planning history of refused applications, a dismissed appeal 

and quashed permissions.  In particular, an appeal had been dismissed in 2009, 
with the Inspector finding that the proposal for a new house was not infill 
development.  

 
1.4 In the case in question, the proposed development was substantially the same 

as the 2009 proposal.  The officer had prepared a Committee report, referenced 
the appeal decision and attached it as an appendix.  The report recommended 
that permission be granted, identifying that it fell within the exception for infilling 
within paragraph 89 of the National Planning Policy Framework (2012).  
Planning permission was granted by the Committee without giving reasons. 

 
1.5 The respondent challenged the decision and was successful in the High Court 

and the decision was quashed.  The Council challenged the High Court’s 
decision.  The Court of Appeal, referring to previous legislative cases, confirmed 
it was established practice that previous appeal decisions are capable of being 
material considerations in the determination of applications.  They also 
confirmed that whether a development was infill or not was a matter for the 
decision maker.  Additionally, whilst a previous Inspector had concluded the 
development was not infill, the Council was not precluded from coming to a 
different conclusion.   

 
1.6 However, whilst planning policy had changed, the site and its surroundings 

were essentially the same as in 2009.  The Court of Appeal found that neither 
the officer’s report, nor minutes of the Planning Committee meeting, nor the 
decision notice included reasons for a decision “starkly at odds” with the 
Inspector’s decision.  In other words, no rationale was given as to why the 
development was now considered to be infill development, when previously it 
had not.  The High Court stated “The committee was not bound to adopt the 
same approach as the inspector, but if it was to take a different approach, it 
needed to acknowledge the difference and explain the inconsistency.”   As 
such, it was necessary for reasons to be given for a departure from a previous 
decision.   

 
1.7 The Court of Appeal dismissed the Council’s appeal. 

 



 
CONCLUSION 
 
The report provides a summary of a recent case at the Court of Appeal.  For Boston 
Borough Council, it identifies a decision made contrary to a previous decision, 
whether by the Council through delegated authority or Planning Committee, or 
Planning Inspectorate needs to be fully discussed as part of the decision-making.  
The reasoning needs to be within the officer report, Committee minutes and/or 
decision notice to ensure transparency.  In addition, this legal requirement will also 
apply to decisions made contrary to planning policy as well as those made contrary 
to Officer recommendation.   
 
 

FINANCIAL IMPLICATIONS 
 
None 
 

 
 

LEGAL & EQUALITY IMPLICATIONS 
 
Legal implication – to assist Members in decision making and highlighting relevant 
case law to achieve lawful decisions. 
 

 
 

ANY OTHER IMPLICATIONS 
 
None 
 

 
 
CONSULTATION 
 
No consultation undertaken. 
 
 

APPENDICES 
 
None 
 

 
 

BACKGROUND PAPERS 
 
Background papers used in the production of this report are listed below: - 
 

Document title Where the document can be viewed 
 

Appeal Court https://bit.ly/2zo1D35 

https://bit.ly/2zo1D35


 

High Court 
 

https://bit.ly/2S1H8jq  

 
 

CHRONOLOGICAL HISTORY OF THIS REPORT 
 

 
A report on this item has not been previously considered by a Council body. 
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